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SUMVARY RECOMVENDED ORDER

This case was schedul ed for hearing July 5 and 6, 2006.
On July 3, 2006, the parties filed Mtions for Summary
Recommended Order and filed stipulated facts and exhibits. On
July 5, 2006, the undersigned entered an Order Canceli ng
Hearing and advised the parties that a Recommended Order would
be prepared based on the stipulated facts and exhi bits and
witten subm ssions of the parties. The authority for
conducting the proceeding is set forth in Sections 120.569 and
120.57(1), Florida Statutes. The case was considered by Lisa
Shearer Nel son, Adm nistrative Law Judge.
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200 Laura Street
Jacksonville, Florida 32202-3510



For Respondent: James O. Jett, Esquire
O fice of the Attorney General
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STATEMENT OF THE | SSUE

Vet her the Petitioners are |liable for sales tax,
penalties and interest as assessed by the Departnent of
Revenue (the Departnent) and if so, in what anount?

PRELI M NARY STATENMENT

Thi s proceedi ng involves three cases which have been
consol i dat ed because they deal with a parent conpany and its
subsidiaries. In Case No. 05-1262, on February 8, 2005, the
Departnent issued to Petitioner Beachside Inn Destin, Inc., a
Noti ce of Decision pursuant to Section 212.031, Florida
Statutes, sustaining a sales tax assessnent of $78, 353. 56,
wi th $60,481.54 (plus interest which continues to accrue)
remai ni ng due. Petitioner tinely filed a Petition for a
Chapter 120 Adm nistrative Hearing and the matter was
forwarded to the Division of Adm nistrative Hearings
(Division) for the assignnment of an adm nistrative | aw judge
to conduct a formal hearing to resolve the dispute.

The case was originally set for hearing June 7, 2005, and
was continued at the request of the Respondent. The parties
were ordered to submt a Joint Status Report no |ater than

June 17, 2005.



In Case No. 05-1263, the Departnent issued to Legendary
Rest aurant Associates, Inc., a Notice of Decision sustaining a
sal es tax assessnent pursuant to Section 212.031, Florida
Statutes, in the amobunt of $38,411.43, with $30, 909. 95 (plus
i nterest which continues to accrue) renmai ni ng due for sales
tax due. Petitioner tinely filed a Petition for Chapter 120
Adm nistrative Hearing and the matter was forward to the
Di vi sion for hearing.

The case was originally set for hearing June 8, 2005, and
was al so continued at the request of the Respondent, with the
parties ordered to submt a Joint Status report no later than
June 17, 2005.

I n Case No. 04-1585, on January 27, 2004, the Depart nent
filed a Notice of Proposed Assessnent sustaining an assessnent
for sales tax pursuant to Section 212.031, Florida Statutes,
in the amount of $110,501.72, with $99,548. 10 (plus interest
whi ch continues to accrue) remaining due. Petitioner tinely
filed a Petition for Chapter 120 Adm nistrative Hearing and
t he Departnent forwarded the case to the Division. The case
was originally set for hearing June 29, 2004; however, at the
request of the parties, the hearing was cancelled and the
Division file was closed wi thout prejudice for the parties to

re-open the case at a | ater date.



On June 23, 2005, Case No. 04-1585 was re-opened and
desi gnat ed as DOAH Case No. 05-2261. AlIl three cases were
consolidated and the matter was set for hearing October 17 and
18, 2005. Both parties requested continuances and the case
was set for hearing January 12 and 13, 2006, March 8 and 9,
2006, and then July 6 and 7, 2006.

On June 30, 2006, the Departnent filed a Modtion for
Summary Recommended Order. On July 3, 2006, Petitioners filed
a Motion for Summary Reconmmended Order and Petitioners'
Proposed Recomended Order. That sanme day the Departnment al so
filed Respondent's Mdtion to Cancel Final Hearing, stating
that the parties had stipulated to the facts and had agreed to
submt Motions for Summary Recommended Orders in |ieu of
having a live final hearing. As a result, the undersigned
entered an Order Canceling Hearing on July 5, 2006, and this
case has been deci ded based on the witten subm ssions and
stipulated exhibits filed by the parties. The subm ssions of
both parties have been considered in the preparation of this
Sunmmary Recomended Order.

FI NDI NGS OF FACT

1. The parties have stipulated to the facts stated in
par agr aphs 2-59. %Y
2. The Departnent of Revenue is an agency of the State

of Florida, pursuant to Section 20.21, Florida Statutes, and



is authorized to admnister the tax laws of the state,
pursuant to Section 213.05, Florida Statutes. The Departnent
was authorized to conduct an audit of each of the Petitioners
and to request information to determne their liability for

t axes pursuant to Chapter 212, Florida Statutes.

3. Legendary Holding, Inc. (Holding) is a corporation
organi zed under the laws of Florida effective October 23,
1996, and was so organi zed from 1999-2003. Holding's
corporate address is 4100 Legendary Drive, Suite 200, Destin,
Fl orida 32541.

4. Hol ding was subject to the Internal Revenue Code of

1986 as anmended and in effect (IRC) during 1999-2003 and for

federal incone tax purposes, Holding was a subchapter "s
corporation during this tine.

5. Holding was al so subject to Chapter 212, Florida
Statutes, during 1999-2003.

6. Petitioner Harry T's, Inc. (Harry T's), is a
corporation organi zed under the laws of Florida effective
Novenber 9, 1998, and was so organized during Harry T's Audit
Peri od, defined as Decenber 1, 1999 through March 31, 2003.
Harry T's was a whol | y- owned subsi diary of Hol di ng.

7. During its Audit Period, Harry T s corporate address

was 4460 Legendary Drive, Suite 400, Destin, Florida. Harry

T s was subject to the IRC and for federal incone tax purposes



was a qualified subchapter S subsidiary of the s-corporation
parent, Hol di ng.

8. Petitioner Beachside Inn Destin, Inc. (Beachside) was
a corporation organi zed under the laws of Florida effective
March 6, 2000, and was so organi zed during the Beachside Audit
Peri od, defined as May 1, 2000, through May 31, 2003.
Beachsi de, a whol |l y-owned subsidiary of Hol ding, was
adm nistratively dissolved on October 14, 2004, for failure to
file an annual report.

9. During the Audit Period, Beachside's principle place
of business was 2931 Scenic Hi ghway 98, Destin, Florida,
32541. Its corporate address was 4460 Legendary Drive, Suite
400, Destin Florida.

10. Beachsi de was subject to the IRC and for federal
i ncone tax purposes was a qualified subchapter S subsidiary of
the s-corporation parent, Holding, during the Beachside Audit
Peri od.

11. Petitioner Legendary Restaurant Associ ates, Inc.
(Restaurant) is a corporation organized under the | aws of
Florida effective October 7, 1999, and was so organi zed during
Restaurant's Audit Period, defined as Decenmber 1, 1999,

t hrough March 31, 2003. During this tinme Restaurant was a
whol | y owned subsi diary of Hol ding and Restaurant's corporate

address was 4460 Legendary Drive Suite 400, Destin, Florida.



12. Restaurant was subject to the IRC and for federal
i ncome tax purposes was a whol |l y-owned, qualified subchapter S
subsidiary of the s-corporation parent, Holding, during the
Restaurant Audit Period.

13. Legendary, Inc. (Legendary) is a corporation
organi zed under the laws of Florida during 1999-2003, and its
corporate address was al so 4460 Legendary Drive, Suite 400,
Destin, Florida, during this time. Legendary was also a
whol | y-owned subsi diary of Hol ding. Legendary was subject to
the RC and for federal inconme tax purposes, was a qualified
subchapter S subsidiary of the s-corporation parent, Hol ding.

14. Legendary Resorts, LLC (Resorts), is alimted
liability conmpany organi zed under the laws of Florida and was
so organi zed during 2000-2003. Resorts, whose corporate
address was al so 4460 Legendary Drive, Suite 400, Destin,

Fl orida, was adm nistratively dissolved on Septenber 16, 2005,
for failure to file an annual report.

15. Legendary entered into a cooperative business
agreenent (CBA) with certain subsidiaries of Holding prior to
or during 1999-2003. The ternms of the CBA between Legendary
and these subsidiaries were identical other than the nanme of
t he "manager"” subsidiary and the percentage of conpensation
paid to Legendary and the fornmula for sharing profits varied

fromtine to tine.



16. Legendary also entered into a nmanagenent agreenent
with certain other of Holding s subsidiaries, and the terns of
t hese agreenents were identical.

FACTS RELATED TO PETITI ONER HARRY T'S AUDI T

17. Harry T's was a registered dealer who filed form DR-
15 (Sal es Tax Return) with the Departnent for each nonth of
Harry T's Audit Period. Harry T s used the cash basis of
accounting during its Audit Peri od.

18. The Departnment sent Harry T's a Notification of
Intent to Audit Books and Records (Form DR-840) to conduct an
audit of Harry T's books and records for this purpose.

19. The Departnment and Harry T's entered into an Audit
Agreenent agreeing that a sanpling nethod is the nost
effective, expedient, and adequate nethod in which to conduct
an audit of Harry T's books and records. Gna Imm a
Departnent tax auditor, exam ned and sanpled the avail able
books and records of Harry T's to determ ne whether it
properly collected and remtted sales and use tax in
conpliance with Chapter 212, Florida Statutes.

20. Harry T's was the tenant party in a lease with
Legendary for the property upon which Harry T's operated its
busi ness prior to January 1, 2000. Under the ternms of the

| ease agreenment between Harry T's and Legendary, Harry T's



paid rent equal to eight percent of the gross sales to
Legendary. On January 1, 2000, the | ease was term nated.

21. On January 1, 2000, Harry T's entered into a CBA
with Legendary, which was effective throughout Harry T's Audit
Peri od.

22. Harry T's operated a business on property owned by
Hol di ngs during Harry T's Audit Period. Accounting entries
were made each nonth during the Audit Period to record the
amount of CBA conpensation that was accrued by Harry T's to
Legendary under the CBA. However, no rent was recorded on the
i ncone tax or accounting books of either Harry T's or
Legendary during the Audit Period. Further, no anount of
money | abel ed as CBA conpensation was transferred from Harry
T's to Legendary during Harry T's Audit Period and no paynents
| abel ed as "rent"” were transferred fromHarry T's to
Legendary.

23. Based upon the business decisions of the Chief
Fi nancial Officer of Legendary, cash was transferred
periodically fromHarry T's to Legendary during the Audit
Peri od. Based upon the business decisions of the Chief
Fi nancial O ficer of Legendary, cash was also transferred from
Legendary to Harry T's.

24. During Harry T's Audit Period cash was al so

transferred from Legendary to Hol dings. These anounts were



reflected as dividend distributions and varied in anmunt and
time from (a) Hol dings insurance and nortgage indebtedness
obligations associated with the property used by Harry Ts and
owned by Hol di ng, and (b) the anmobunts accrued under the CBA's.
Any amounts collected by Harry T's and not paid directly to
third parties were distributed periodically to Hol dings as

cor porate dividends.

25. The Departnment determ ned that the transfers of cash
fromHarry T's to Legendary reflected rental consideration
pai d as CBA conpensation, and directed the Departnent's
auditor to assess sales tax against the anmobunts recorded as
CBA conpensati on accounting entries.

26. Harry T's paid ad val orem taxes due on the property
on which Harry T's operated during each year of Harry T's
Audit Period. The Departnent auditor assessed sales tax on
t he amounts of ad val oremtaxes paid by Harry T's on behal f of
Hol di ng.

27. The Departnment determ ned that Harry T's owed
$58,844.02 in additional sales tax for the CBA conpensation
and ad val orem taxes paid, plus statutory interest and
penalties. On Septenber 5, 2003, the Departnent issued to
Harry T's a Notice of Intent to Make Audit Changes (form DR-
1215) for Audit No. A0233016246, stating that Harry T s owed

$69, 249.79 in taxes, $29,422.03 in penalties, and $6,612.44 in

10



interest for a total of $94,330.64, and that interest
continued to accrue on the unpaid assessnent.

28. By letter dated October 9, 2003, Harry T's agreed to
the portions of the assessnent related to food and beverage,
but objected to the assessnent for all other anounts including
the CBA fees. Harry T's paid $10,953.62 for the uncontested
assessment anounts.

29. The Departnment issued its Notice of Proposed
Assessnment (NOPA) for audit nunmber A0233016246 on January 27,
2004. The NOPA stated that the total owed by Harry T s was
$69, 249.79 in taxes, $29,422.03 in penalties, and $11, 831. 88
for a total of $110,501.72. The NOPA reflected a paynent of
$10, 953.62 paid for the uncontested amobunts of the audit
assessnent, and showed a bal ance due of $99,548.10 as of the
date of the NOPA.

30. The Departnment received Harry T's formal witten
protest on April 23, 2004.

FACTS RELATED TO RESTAURANT'S AUDI T

31. Petitioner Restaurant was a registered deal er who
filed formDR-15 (Sal es and Use Tax Return) with the
Departnment for each nonth of the Restaurant Audit Peri od.
Rest aurant used the cash basis of accounting.

32. The Departnment sent Restaurant a Notification of

Intent to Audit Books and Records (Form DR-840) to conduct an

11



audit of Restaurant's books and records for the purposes of
Chapter 212, Florida Statutes. The Departnment and Restaurant
entered into an Audit Agreenent stipulating that a sanpling
met hod is the nost effective, expedient, and adequate method
by which to conduct an audit of Restaurant's books and
records. G na I mm exanm ned and sanpl ed the avail abl e books
and records of Restaurant to determ ne whether Restaurant
properly collected and remtted sales and use tax in
conpliance with Chapter 212, Florida Statutes.

33. Restaurant was the tenant party in |eases for the
property upon which Restaurant operated its business prior to
January 1, 2000. On January 1, 2000, Restaurant term nated
its | eases for these properties.

34. Restaurant entered a CBA with Legendary prior to the
begi nni ng of Restaurant's Audit Period, Decenber 1, 1999
t hrough March 31, 2003. The CBA between Restaurant and
Legendary was effective throughout the Restaurant Audit
Peri od.

35. Restaurant operated the "Crystal Beach Coffee
Conpany"” and "Tony's By the Sea" on property owned by
Fl oridi an Homes of Crystal Beach, Inc. (FHCB), an unrel ated
third party, during the Restaurant Audit Period.

36. Restaurant operated "Bl ues" on property owned by an

i ndividual, M. Peter H Bos, during the Restaurant Audit

12



Peri od. 37. Restaurant operated "Rutherford' s 465" on
property owned by Regatta Bay |Investor, Ltd., a Florida
limted partnership, during the Restaurant Audit Peri od.

38. Accounting entries were nmade each nonth during the
Restaurant Audit Period to record the anmount of CBA
conpensation that was accrued by Restaurant to Legendary under
t he CBA; however, no rent was recorded on the inconme tax or
accounti ng books of either Restaurant or Legendary during the
Restaurant Audit Period. No amobunt of noney | abel ed as CBA
conpensation was transferred from Restaurant to Legendary and
no paynents | abeled as "rent" were transferred from Restaurant
to Legendary.

39. Based upon the business decisions of the Chief
Fi nancial Officer of Legendary, cash was transferred
periodically from Restaurant to Legendary, and cash was al so
transferred from Legendary to Restaurant during the Restaurant
Audit Period. Any anounts collected by Restaurant during the
Restaurant Audit Period and not paid directly to third parties
were distributed periodically to Hol di ngs as corporate
di vi dends.

40. The Departnent determ ned that the transfers of cash
from Restaurant to Legendary reflected rental consideration

pai d as CBA conpensation, and directed the Departnent's

13



auditor to assess sales tax against the anmobunts recorded as
CBA conpensation accounting entries.

41. Restaurant paid ad valorem taxes due on the property
on whi ch Restaurant operated during each year of the
Rest aurant Audit period. The Departnent assessed sales tax on
t he amounts of ad val orem taxes paid by Restaurant on behalf
of Hol di ng.

42. The Departnent determ ned that Restaurant owed
$17,880.71 in additional sales tax for the CBA conpensation
and ad val orem taxes paid, plus statutory interest and
penal ti es.

43. On Septenber 5, 2003, the Departnment issued the
Restaurant a Notice of Intent to Make Audit Changes (Form DR-
1215) for audit nunmber A0231102584, stating that Restaurant
owed $26,092.10 in taxes, $8,940.31 in penalties, and
$1.808.87 in interest for a total of $36,841.28. The
Departnment noted Restaurant's paynent of $8,745.53 for the
portions of the assessnment related to food and beverage sal es,
| eaving a bal ance due as of that date of $28,095.75. The
Departnment infornmed Petitioner Restaurant that interest
continued to accrue on the unpaid assessnent.

44, The Departnment issued its NOPA for audit nunber
A0231102584 on March 17, 2004, to Restaurant. The total owed

by Restaurant as stated in the NOPA was $26,092.10 in taxes,

14



$8,940.34 in penalties, and $3,378.99 in interest for a total
of $38,411.43, less the $8,745.53 already paid, for a total
bal ance due on that date of $29,665.90. Restaurant protested
t he NOPA, and the Departnment referred the matter to the
Departnment's Techni cal Assistance and Di spute Resol ution
Secti on.

45. On March 28, 2005, the Departnent issued its Notice
of Deci sion uphol ding the assessnment of tax for the CBA fees
and ad val orem taxes paid by Restaurant, and on April 6, 2005,
t he Departnment received the Restaurant's formal witten
pr ot est.

FACTS RELATED TO BEACHSI DE'S AUDI T

46. Petitioner Beachside Inn Destin, Inc. (Beachside)
was a registered dealer who filed formDR-15 (Sal es and Use
Tax Return) with the Departnment for each nonth during the
Beachsi de Audit period, May 1, 2000, through May 31, 2003.
Beachsi de used the cash basis of accounting during the
Beachsi de Audit Peri od.

47. Beachside and the Departnent entered into an Audit
Agreement stipulating that a sanpling nmethod is the npst
effective, expedient, and adequate nethod by which to conduct
an audit of Beachside's books and records. Gna Imm a Tax
Audi tor for the Departnent, exam ned and sanpled the avail able

books and records of Beachside to determ ne whet her Beachsi de
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properly collected and remtted sales and use tax during the
Audit Period in conpliance with the requirenments of Chapter
212, Florida Statutes.

48. Legendary Resorts, LLC (Resorts) entered into an
Asset Purchase Agreenent with FHCB and Lester J. Butler
Ti not hy Ful mer and Mtt Fulmer, three of Resorts' sharehol ders
(t he Sharehol ders), in April 2000, for the acquisition of the
Beachsi de I nn assets by Resorts. Subsequent to the execution
of the Asset Purchase Agreenent, the parties discovered that a
condition precedent to the agreenent, i.e., the assunption by
Resorts of the mpjor indebtedness of FHCB coul d not be
acconpl i shed as contenpl ated because it would cause the
existing lender to violate its |l oan consideration limts with
respect to the Legendary G oup.

49. After discovering this problem Resorts entered into
a Triple-net Lease dated March 1, 2000, with the Sharehol ders
for a beachfront |ot and entered into a Triple-net Lease dated
March 1, 2000, with FHCB for the Beachside Inn assets that
were originally the subject of the Asset Purchase Agreenent.
These Triple-net Leases were designed to transfer control, and
t he benefits and burdens of ownership, of the Beachside Inn
assets to Resorts pending resolution of the financing
contingency and the closing under the Asset Purchase

Agr eenent .
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50. Beachside entered into a CBA with Legendary prior to
t he begi nning of the Beachside Audit Period, which was
effective throughout the Beachside Audit Peri od.

51. Although Resorts was the party entitled to al
rights, and subject to all obligations, under the Triple-net
Leases and Asset Purchase Agreenent, the financial accounting
and cash managenment functions and activities during the terns
of the Leases were handl ed by and recorded in Beachside
because these | eases were designed to permt the Legendary
Group to take over the operations of the Beachside Inn assets
pendi ng cl osi ng and because the Legendary Group intended to
pl ace the assets in Beachside under the Asset Purchase
Agreenment upon the closing of the asset purchase.

52. Resorts and Beachsi de operated the Beachside Inn
assets on property owned by FHCB and the Sharehol ders during
t he Beachside Audit Period. Accounting entries were nade each
month to record the anmobunt of CBA conpensation that was
accrued by Beachside to Legendary under the CBA but no rent
was recorded on the inconme tax or accounting books of either
Beachsi de or Legendary during the Beachside Audit Period. No
money | abel ed as CBA conpensation was transferred from
Beachsi de or Resorts to Legendary and no paynents | abel ed as
"rent" were transferred from Beachsi de or Resorts to

Legendary.
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53. Based on the business decisions of the Chief
Fi nancial Officer of Legendary, cash was transferred
periodically from Resorts and/ or Beachside to Legendary and
from Legendary to Resorts and/or Beachside during the
Beachsi de Audit Peri od.

54. After Resorts and Beachsi de operated the Beachsi de
| nn assets for a period of tinme at a material | oss, Resorts
was not able to arrange for suitable substitute financing to
cl ose on the purchase of the Beachside Inn assets under the
Asset Purchase Agreenent. Resorts, FHCB and the Sharehol ders
reached an agreenent on or about August 15, 2003 (the
Term nation Date), whereby Resorts termnated its rights under
t he Asset Purchase Agreenent and the two | eases. In exchange,
t he Sharehol ders transferred ownership of the beachfront | ot
to Resorts.

55. Federal inconme tax returns for cal endar years 2000,
2001, and 2002 were filed by Resorts which reflected the
results of operating the Beachside Inn assets. Follow ng the
Term nation Date, all of the historic accounting entries mde
by Beachside reflecting the operation of the Beachside Inn
assets were moved fromits books and records to the books and
records of Resorts for adm nistrative reasons and consi stency

with the | egal docunents.
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56. Beachside and Resorts nade insurance paynents on
behal f of the owners of the property upon which Resorts
operated its business for each year of the Beachsi de Audit
Period. They also made paynents for | oans on behalf of the
owners of the property and paid ad val orem taxes due on the
property upon which Resorts operated for each year of the
Beachsi de Audit Peri od.

57. The Departnment assessed Beachsi de sal es tax on the
amount s of ad val orem taxes, insurance paynents and | oan
payments paid by Beachsi de on behalf of FHCB and the
Shar ehol ders. On COct ober 27, 2003, the Departnent issued
Beachside a Notice of Intent to Make Audit Changes (form DR-
1215) for audit nunber A030582778, stating that Beachsi de owed
$69, 436.01 in taxes, $30,606.77, and $7,635.33 for a total of
$107,678.11. The Department noted Beachsi de's paynment of
$8,936.01 for the portions of the assessnent related to sal es
of good and beverage, and reflected a bal ance due after
payment of $98,742.10, with interest continuing to accrue.?

58. Beachsi de made an additional paynment of $8,936.01
toward the bal ance due on the uncontested amount of the
assessnent. On February 19, 2004, the Departnent issued its
Noti ce of Proposed Assessnment for audit nunmber A030582778,
stating that the total anpunt owed by Beachsi de was $69, 436. 01

in taxes, $30,606.77 in penalties and $8,917.55 in interest
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for a total of $108, 960.33, |less $17,872.02 previously paid by
Beachsi de, for a balance as of that date of $91, 088. 31.

59. On April 16, 2004, Beachside protested the NOPA, and
the Departnment referred the matter to the Departnment's
Techni cal Assistance and Di spute Resolution Section. On Mrch
28, 2005, the Departnment issued its Notice of Decision
uphol di ng the assessnent of tax for the paynent of ad val orem
t axes, insurance and | oans by Beachside on behal f of Hol di ng.
On April 6, 2005, the Departnent received the Beachside's
formal witten protest of audit nunmber A030582778.

ADDI TI ONAL FACTS

60. In addition to the Stipulated Facts submtted by the
parties, the undersigned nakes the follow ng findings based
upon the stipulated exhibits submtted.

61. Wth respect to the CBAs, the docunents provided
"t he Co-Operator and Manager have agreed to enter into this
Agreenent for each to provide certain assets to the Business
and for Manager to provide, on a cost effective basis,
Managenent Services as required fromtinme to tinme by the
Busi ness.” The Agreenents state that "each have various
assets including fixtures, enployees, contractual
rel ationshi ps, knowhow and real estate which they wish to

conbine to operate a restaurant and bar (the Business)."
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62. The CBAs do not nane a physical |ocation and do not
have provisions for care and repair of the prem ses; for
rights of access and inspection; for em nent domain or
condemmation; for default; for provision of utilities or for
subletting, all provisions typically seen in a comerci al
| ease. By contrast, the Triple-Net Lease for the Beachside
I nn Assets (Stipulated Exhibit 10) contains all of these
pr ovi si ons.

63. The CBAs provide for paynent of managenent services,
expenses of the business, and all services and assets
necessary for the operations of the business. They are
clearly not limted to provision of a |location.

64. Wth respect to the Beachsi de Assets, the Triple-Net
Lease (the Beachside | ease) was entered after the Asset
Purchase Agreenent and expressly acknow edges the existence of
t hat docunent. However, the Beachside |ease by its ternms does
not provide a right of purchase at a nom nal sum at the end of
the lease. It provides options to extend the termof the
t hree-year |ease for five additional ternms of three years
each, governed by the sane terns and provisions. It also
provides a right to purchase the prem ses at any tinme during
the termof the |lease and up to six nonths after any
extensions of the |ease which shall be exercised by affecting

a closing under the Asset Purchase Agreenent.
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65. The Beachsi de Lease for the Beachside |Inn assets has
ot her provisions that are relevant to these proceedi ngs. For
exanpl e, the Beachside Inn | ease defines the term"rent" as
i ncluding the base rent ($100 per nonth) plus any state sales
tax inposed "upon any and all rents or other paynents provided
inthis lease.” It provides for surrender of the prem ses at
the expiration of the |lease, including terns for renoval of
any trade fixtures, personal property and signs. Most
i nportantly, the Beachside Inn | ease expressly states the
fol |l ow ng:

26. a. The Lease does not create the

rel ati onship of principal and agent or of
partnership or of joint venture or of any
associ ati on between Landl ord and Tenant,

the sole relationship between the parties
hereto being that of Landl ord and Tenant.

* * %

c. This Lease and the Exhibits, if any,
attached hereto and form ng a part hereof,
constitute the entire agreenment between
Landl ord and Tenant affecting the Prem ses
and there are no other agreenents, either
oral or witten, between them other than
are herein set forth.

CONCLUSI ONS OF LAW

66. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1),

Fl orida Statutes.

67. The Departnment nust denonstrate 1) that an
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assessnent has been made agai nst the taxpayer and 2) the
factual and | egal grounds for nmaking the assessnent. Once the
Departnment neets this initial burden of proof, the burden
shifts to the Petitioner to show by a preponderance of the
evidence that the assessnment is incorrect. Section

120.80(14)(b)(2), Florida Statutes; 1PC Sports, Inc. V.

Departnent of Revenue, 829 So. 2d 330 (Fla. 3d DCA 2002). In

determ ni ng whet her the assessment is correct, the undersigned
is required to honor the settled principle that tax laws are
to be strongly construed in favor of the taxpayer and agai nst

t he governnent. W©Maas Brothers, Inc. v. Dickinson, 195 So. 2d

193, 198 (Fla. 1967); Leadership Housing, Inc. v. Departnment

of Revenue, 336 So. 2d 1239 (Fla. 4th DCA 1976).

68. The sales tax indebtedness for all three entities
is governed by Section 212.031, Florida Statutes, and Florida
Adm ni strative Code Rule 12A-1.070(4),(12)&(19). Section
212. 031 provides:

(1)(a) It is declared to be the

| egislative intent that every person is
exercising a taxable privil ege who engages
in the business of renting, |easing, or
granting a license for the use of any real

property .

(c) For the exercise of such privilege, a
tax is levied in an anmount equal to 6
percent of an on the total rent or |icense
fee charged for such real property by the
person charging or collecting the rental or
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license fee. The total rent or license fee
charged for such real property shal

i ncl ude paynents for the granting or a
privilege to use or occupy real property
for any purpose and shall include base
rent, percentage rents, or simlar charges.
Such charges shall be included in the total
rent or license fee subject to tax under
this section whether or not they can be
attributed to the ability of the lessor's
or licensor's property as used or operated
to attract custoners.

* * %

(3) The tax inmposed by this section shal
be in addition to the total anmount of the
rental or license fee, shall be charged by
the | essor or person receiving the rent or
paynent in and by a rental or license fee
arrangenent with the | essee or person
paying the rental or license fee, and shal
be due and payable at the tine of the
recei pt of such rental or |icense fee
payment by the | essor or other person who
receives the rental or paynent.

69. The relevant portions of Florida Adnm nistrative Code
Rul e 12A-1.070 provide:

(4)(a) The tenant or person actually
occupying, using or entitled to use any
real property fromwhich rental or |icense
fee is subject to taxation under Section
212.031, F.S., shall pay the tax to his

i medi ate | andl ord or other person granting
the right to such tenant or person to
occupy or use such real property.

(b) The tax shall be paid at the rate of 5
percent prior to February 1, 1988, and 6
percent on or after February 1, 1988, on
all considerations due and payabl e by the
tenant or other person actually occupying,
using, or entitled to use any real property
to his landlord or other person for the
privilege of use, occupancy, or the right
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to use or occupy any real property for any
pur pose.

(c) Ad valoremtaxes paid by the tenant or
ot her person actually occupyi ng, using, or
entitled to use any property to the | essor
or any other person on behalf of the

| essor, including transactions between
affiliated entities, are taxable.
* * *

(12) When a tenant or other person pays

i nsurance for his own protection, the
premumis not regarded as rental or

i censee fee consideration, even though the
| andl ord or other person granting the right
to occupy or use such real property is also
protected by the coverage. However, any
portion of the prem um which secures the
protection of the landlord or person
granting the right to occupy or use such
real property and which is separately
stated or item zed is regarded as rental or
license fee consideration and is taxable.

* * %

(19)(a) The lease or rental of rea
property or a |license fee arrangenment to
use or occupy real property between rel ated
"persons” as defined in Section 212.02(12),
F.S., in the capacity of |essor/lessee, is
subj ect to tax.

(b) The total consideration, whether
direct or indirect, paynents or credits, or
ot her consideration in kind, furnished by
the | essee to the |l essor is subject to tax
despite any rel ationship between the | essor
and | essee.

(c) The total consideration furnished by
the lessee to a related | essor for the
occupation of real property, for the use or
entitlenment to the use of real property
owned by the related |lessor is subject to
tax, even though the amount of the
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consideration is equal to the anmount of the
consideration |legally necessary to anortize
a debt owned by the related | essor and
secured by the real property, or used, and
even though the consideration is ultimately
used to pay that debt.

THE ASSESSMENT AGAI NST HARRY T'S

70. Wth respect to Harry T's, there are two issues
requiring resolution: 1) whether Harry's T's paynent of ad
val orem t axes on behalf of the property owner are taxable
under Chapter 212.031, Florida Statutes; and 2) whet her
payments of cash denom nated as dividends transferred from
Harry T's to a related business entity are taxable as rent
where the parties have entered into a "Cooperative Business
Agreenent . "

71. The first issue requires little discussion. Rule
12A-1.070(4)(c) nakes it clear ad valoremtaxes paid by the
tenant "or other person actually occupying, using, or entitled
to use any real property" on behalf of the |essor, including
transactions between affiliated entities, are taxable. Harry
T's nmakes no argunent to the contrary. Accordingly, to the
extent that the audit finds that Harry T's nust pay sales tax
on the anount of ad val oremtaxes paid, the Departnent has
denonstrated both a factual and |egal basis for making the
assessnment, and the Petitioner has not denonstrated that the
assessnment is incorrect.

72. The second issue is less straightforward. There is
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no question that the parties entered a cooperative business
agreenent by which they agree to pool their resources to
operate a restaurant and bar. The parties have stipul ated
that Harry T's operated on property owned by its parent
conpany, Hol dings, and that while there were accounting
entries reflecting CBA conpensation accrued by Harry T's to
Legendary, there were no paynents actually made and | abel ed as
ei ther CBA conpensation or as rent.

73. Cash was transferred between subsidiari es based upon
t he busi ness decisions of the Chief Financial O ficer of
Legendary. However, as he testified via deposition, these
transfers were acconplished to facilitate the needs of the
i ndi vi dual conpanies. They were not tied to the accounting
entries reflected as CBA conpensati on.

74. MNMore inmportantly, the cash distributions |abeled as
corporate dividends appear to bear no correlation to the CBA
conpensati on book entries. The records reflecting the actual
transfers have not been included in the stipul ated exhibits.
| nstead, the parties have stipulated that these anounts
reflect "any amounts collected by Harry T's . . . and not paid
directly to third parties.”

75. Section 212.031(3) provides that sales tax on | eases
is due and payable "at the time of the receipt of such rental

or license fee paynent by the | essor or other person who
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receives the rental or paynent.” Sinply put, in order for
there to be a tax due and owi ng, there nust be a paynent of

rent. See Departnent of Revenue, 406 So. 2d 1299 (Fla. 1st

DCA 1981); see also St. Johns Trading Co. v. Departnent of

Revenue, DOAH Case No. 84-1652 (DOR Final Order 1985). Here,
there is no such paynment. Transfer of cash between rel ated
entities with no correlation to an agreed anount or percentage
for paynment of rent is not sufficient to denonstrate that the
Petitioner was paying rent for the use of the property. To
the extent that the audit assesses taxes for the amount |isted
as CBA conpensation in Harry T' s bookkeeping entries,
Petitioner has denobnstrated that the assessnment is incorrect
and sales tax should not be assessed for those anounts.

THE ASSESSMENT AGAI NST RESTAURANT

76. Petitioner Legendary Restaurant Associates, Inc.,
chal | enges the Departnent audit on the sane basis, i.e.,
1) whether Restaurant's paynent of ad val orem taxes on behal f
of the property owner are taxes under Chapter 212.031, Florida
Statutes; and 2) whether paynents of case denom nated as
di vidends transferred from Restaurant to a rel ated business
entity are taxable as rent where the parties have entered into
a "Cooperative Business Agreenent."

77. For the sanme reasons outlined with respect to Harry

T s, the assessnent of additional sales tax on the ad val orem
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taxes paid by Restaurant on behalf of Holding during the audit
period is sustained. However, the additional taxes on the
bookkeepi ng entries | abel ed as CBA conpensati on cannot be
sustai ned as no paynent for rent was actually nade.

THE ASSESSMENT AGAI NST BEACHSI DE

78. Wth respect to Beachside, the Departnment has
assessed additional taxes for the ad val oremtaxes, insurance
paynments and | oan paynments paid by Beachside on behalf of FHCB
and the Shareholders. All of these itens are specified as
payments that would trigger sales tax pursuant to Rule 12A-
1.070. See specifically Florida Adm nistrative Code Rule 12A-
1.070(4)(c), (12) and (19)(b) and (c).

79. Petitioner contends that these anmobunts are not
subj ect to assessnment because there was a shift in the
beneficial ownership of the Beachside Inn assets during the
Audit Period. Petitioner states:

Since Resorts both owned the Beachside I nn
assets for tax purposes and operated on
them there can be no |ease (since a | ease
bet ween owner of real property and itself
as the tenant effects a nerger under
Florida |law) and no sales or use tax should
be due here in connection therewth.
80. Beachsi de operated under the terns of the Beachside
| ease during the entire Audit Period. While the parties have

stipulated that the intent of the | eases was to transfer

control of the assets, as well as the benefits and burdens of
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ownership to Resorts, the | anguage of the | ease nmust determnm ne
whet her Resorts becane the equitable owner of the property.

81. In order to have all the benefits and burdens of
ownership so as to qualify as an equitable owner of the
property, there nust be the ability to purchase the property at

a nom nal sum Robbins v. M. Sinai Mdical Center, Inc., 748

So. 2d 349 (Fla. 3d DCA 1999); Metropolitan Dade County V.

Brot hers of the Good Shepherd, Inc., 714 So. 2d 573 (Fla. 3d

DCA 1998). Here, the option to purchase required Resorts to
affect a closing under the Asset Purchase Agreenent. The Asset
Purchase Agreenent did not allow for purchase of the property
at a nom nal sum but instead required a note for paynment of
$880, 000. Under these circunstances, Resorts cannot be
consi dered the equitable owner of the property.

82. If Resorts is not the equitable owner of the
property, Beachside clearly cannot claimthe benefits of
owner shi p. Under these circunstances, Resorts and Beachsi de
were paying the ad val orem taxes, insurance prenm unms and | oan
paynents in their capacities as tenants, as contenplated by the
Beachside Inn | ease, for the benefit of the property owner.
Accordingly, the Departnent has sustained its burden regarding
the taxes assessed agai nst Beachsi de, and Petitioner has not

denpnstrated that the assessnment is incorrect.
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RECOMVENDATI ON

Upon consideration of the facts found and concl usi ons of
| aw reached, it is

RECOMMENDED

That the Departnent of Revenue enter a final order
finding that:

1. The Departnent's assessnent for additional sales tax,
penalties and interest against Petitioner Harry T's is
sustained for the portion attributable to paynent of ad
val orem t axes only;

2. The Departnent's assessnent for additional sales tax,
penalties and interest against Petitioner Legendary Restaurant
Associates, Inc., is sustained for the portion attributable to
payment of ad val oremtaxes only; and

3. The Departnent's assessnent for additional sales tax
penalties and interest against Petitioner Beachside Inn, Inc.,

be sustained in its entirety.
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DONE AND ENTERED this 27th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

O;;;,Mwaﬂu

LI SA SHEARER NELSON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 27th day of July, 2006.

ENDNOTES

1/ For reasons that are not explained, several of the

Stipul ated Facts submtted by the parties read "intentionally
omtted."” Moreover, not all of the Stipulated Facts agreed to
by the parties are reflected in the Proposed Recommended Order
submtted by Petitioners. Accordingly, the nunbering of the
Sti pul ated Facts herein does not correspond to the nunmbering in
the parties' subm ssions.

2/  The amounts in the stipulated facts submtted appear to be,
for the nost part, the amounts listed in the Notice of Intent
to Make Audit Changes issues Septenmber 26, 2003, as opposed to
those listed in the Notice issued October 27, 2003. See

Exhi bit 14. The undersi gned has used the nunmbers actually
identified in the Notice issued October 27, 2003.
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COPI ES FURNI SHED:

James O. Jett, Esquire

R. Lynn Lovej oy, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Robert S. Bernstein, Esquire
Fol ey & Lardner

The Greenl eaf Buil ding

200 Laura Street

Jacksonville, Florida 32202-3510

Bruce Hof f mann, General Counsel
Depart nent of Revenue

The Carlton Buil ding, Room 204
Tal | ahassee, Florida 32399-0100

James Zingal e, Executive Director
Depart nent of Revenue

The Carlton Building, Room 104
Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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